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Spring Issue
As we move into spring, and the busy build season approaches, our 2nd quarterly
newsletter of 2016 has arrived. This month we’re featuring a legal article on
encroachments and showcasing some of the photos we’ve received since our last
issue. Meanwhile, the Conference Committee in Lloydminster is getting busy preparing
our 2016 ADOA Conference. Read ahead to catch it all.

Important Notice
Membership Fees Past Due
Have you renewed your ADOA Membership? Payment was due Feb 28 th.
What Now?
A $25 dollar penalty fee shall be applied to any members that did not pay their
membership fees by February 28th. It is crucial that members pay their membership
fees in order for the ADOA to allocate funds to our Grant program.

“In winter, I plot and
plan. In spring, I move.”
- Henry Rollins

If the ADOA did not receive your payment by April 30th your membership will be
deemed expired and you will be removed from the membership e-mail list and the
Forum. Please contact Diane Burtnick by e-mail or at 780-913-4214 if you need to
renew your membership or re-apply.

Keep Sending Those Photos!
We want to showcase your photos in the Communicator and/or on our social media
pages. Please share your photos with us of our communities, cultures, and landscapes
in Alberta at admin@adoa.net.
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Photo By: Davin Gegolick (Banff, AB)
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Gearing Up
Lloydminster 2016
Our 2016 Conference will be
hosted by the City of Lloydminster
from the evening of September
27th to the 30th at the Days Hotel
and Suites.
For more information on staying in
Lloydminster and visiting the
region click here.
REGISTRATION FORMS TO COME...

The foothills: By Richard Tapp

Our Membership Only Forum
The Forum is a tool that will allow you to not only ask questions and seek assistance
from your peers, but also to follow the answers submitted in response to others'
questions that you may find of interest or assistance in your own work. If you choose
to subscribe to the Forum, you will receive email notifications of new or response
postings, which will serve as a reminder to check the Forum periodically and use it to
its full potential. Please subscribe to be part of the conversation. Here’s how:

2016 ADOA Conference

Subscribe to the Forum
1.

Go to the Forum

2.

Enter the Member Topics board.

3.

Click the small Subscribe button at the top of the board.

4.

The page will refresh and your user account will be sent email notifications of
new topics.

Subscribe to a Specific Topic
1.

Enter the topic you wish to subscribe to.

2.

Click the small

3.

You will now receive an email notification if someone responds to this topic.

button at the top of the topic.

Unsubscribe from a Forum or Topic
1.

Enter the board/topic you wish to unsubscribe from.

2.

Click the small

3.

This will need to be done on a per topic basis if you are subscribed to multiple.

button at the top of the topic.
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Add a Topic
1.

Under the Member Topics board click

2.

Enter your topic subject, message and choose an icon to represent your topic if you wish.

3.

Click the

4.

The file limit is 2 megabytes and is limited to jpg, jpeg, gif, png (up to 800 x 800 in dimensions) and txt, rtf, pdf, zip file
formats.

5.

Click

6.

Note: You will be automatically subscribed to topics you create.

button to add an image or file to the topic as an attachment.

Edit your Topic/Post
1.

Visit the topic you wish to edit.

2.

Click the

3.

Make your changes as needed.

4.

Click

icon.

to save changes.

Reply to a Topic
1.

Visit the topic you wish to reply to.

2.

Click the
a.

3.

button.

Or click

if you wish to reply instantly and don’t need any other features.

Add your reply and click

Delete your Topic
1.

You may only remove a topic if it has 0 replies.
a.

2.

If you wish for a topic to be removed that has replies, please contact an ADOA staff member for help.

Click the

button.

Add a Poll to a Topic
1.

Under the Member Topics board click.

2.

Enter your topic subject, message and choose an icon to represent your topic if you wish.

3.

Click the Polls

4.

In the Boxes that appear enter your Poll Title and a Poll Expiration Date.

5.

a.

Click the small box next to the Expiration Date box to select an end date from a popup.

b.

Only enter expiration date if needed (if no date needed leave blank).

Click the Green
a.

icon from the toolbar.

Note: Click the

icon to add poll options. Click again to add as needed.
Red to remove any unneeded poll choices.

6.

In the Options fields that appear, enter your multiple choices for members to vote on.

7.

In the Message area add a brief description about your poll.

8.

Click
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Book of Interest

Sustainability Planning
and Collaboration in
Rural Canada: Taking
the Next Steps
Editor: Lars K. Hallström, Mary A.
Beckie, Glen T. Hvenegaard

About: Rural
communities, often the first
indicators of economic
downturns, play an
important role in planning
for development and
sustainability. Increasingly,
these communities are
compelled to reimagine the
paths that lead not only to
economic success, but
also to the cultural, social,
environmental, and
institutional pillars of
sustainability.
As the contributors to this
volume demonstrate, there
are many examples of
such innovation and
creativity, and many
communities that seek out
new ways to build the
collaboration, capacity, and
autonomy necessary to
survive and flourish.

Photo by: Davin Gegolick

Legal Corner
Encroachments - A Primer
Municipalities deal with many types of agreements. One type of agreement with
which development officers may be familiar (or not so familiar) is an
Encroachment Agreement. An Encroachment Agreement is used to deal with
encroachments of structures from one property onto another property. There are
3 types of encroachments that municipalities generally deal with:



encroachments upon titled lands owned by municipalities,



encroachments upon easements and utility right of ways; and



encroachments upon road allowances.

This article will review these 3 types of encroachments and how an Encroachment
Agreement, or the need for an Encroachment Agreement, impacts development
permit approval process.
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Legal Corner Continued ...
What is an Encroachment Agreement?
Generally speaking, an Encroachment Agreement is merely a form of a license, through which the encroaching party is granted the
right to use a portion of another individual's property for the purpose of preserving the location of an encroaching structure.
Encroachments are common for structures like fences or retaining walls but can be for any sort of structure including a shed, house or
other building. An Encroachment Agreement does not convey an interest in land. The agreement merely provides permission for
someone to do something on a parcel of land without that person having to have possession of or acquire an interest in that land.
Because no interest in land is conveyed, there is no interest created which is capable of forming the subject matter of a Caveat. This
means that, without some statutory authority, an Encroachment Agreement cannot be registered at the Land Titles Office.
Encroachments Upon Titled Lands Owned by the Municipality
This form of an encroachment arises where an improvement located on privately owned lands encroaches upon a titled parcel of land
owned by a municipality. The municipally owned land could be a regular lot, a municipal or environmental reserve lot, or a public utility
lot. The owner needs permission from the municipality to have the encroaching structure stay. This permission is separate and apart
from any permission (development permit) that the owner may need or have needed for the construction of the structure in the first
instance.

Provided the municipality is willing to grant the owner permission to allow the structure to remain, the parties (the

municipality and owner) can enter into an encroachment agreement that will specify the terms of the permission that is being granted.
For example, the Encroachment Agreement may specify:



what can encroach and where;



how long the encroaching structure can remain in place;



how much compensation (if any) that the owner has to pay the municipality for having the ability to use the municipal
property;



whether the owner has to carry special insurance to protect the municipality from liability; and



how the municipality can terminate the agreement and require the owner to remove the encroaching structure.

Once the Encroachment Agreement is executed by the parties it can be registered at the Land Titles Office. Section 72 of the Land
Titles Act, RSA 2000, c L-4, provides that an agreement executed by the registered owners of each of the lands effected, whereby the
encroachment is permitted to exist, may be registered against the titles to the respective lots. The certificates of title for each of the
lots will show the registration and anyone who purchases the privately owned lot will have notice of the Encroachment Agreement.
The question of whether or not the encroaching structure can remain in place if the ownership of the property changes depends on the
Encroachment Agreement. If the Encroachment Agreement includes, for example, a term that the permission for the encroachment
automatically ended if the property was sold, then a subsequent owner would not be able to rely on the Encroachment Agreement put
in place by the previous owner and would have to ask the municipality for a new agreement granting the subsequent owner permission
for the encroachment.
In order for a subsequent owner of the private property to be bound by all of the terms and conditions of the Encroachment Agreement, for
example the obligation to carry insurance or indemnify the municipality, the subsequent owner would have to agree to be bound by those
terms and conditions or execute an entirely new agreement with the municipality concerning the encroachment. If the encroachment
permission granted by the municipality automatically terminates upon the transfer of the private land, the municipality has a way to bring the
subsequent owner to the table. Unless the subsequent owner enters into a new Encroachment Agreement the municipality may require
that the subsequent owner remove the encroaching structure.
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Legal Corner Continued ...
subsequent owner to the table. Unless the subsequent owner enters into a new Encroachment Agreement the municipality may require
that the subsequent owner remove the encroaching structure.
Encroachments Upon Easements and Utility Rights of Way
This form of an encroachment arises where an improvement, located on privately owned lands that are subject to an easement or
utility right of way, encroaches upon an easement or utility right of way.

If the easement or utility right of way is not held by the

municipality then the owner of the encroaching structure must deal with the entity that is the grantee under the easement or utility right
of way. Where the easement or utility right of way is held by the municipality then it will be up to the municipality to determine whether
or not to grant permission for the encroachment. This will depend upon how the easement or utility right of way is being used and
whether the encroachment will interfere, or potentially interfere, with that use. For example, if there are natural gas lines in the utility
right of way, it would not be a good idea for the municipality to grant permission for a closed structure to be built on the right of way.
Should natural gas ever leak from the gas lines and collect in the structure, there could be an explosion. Or, if the easement is to
allow for water to overflow from a storm water management lake onto adjacent lots you would not want the owner of the private lot to
build a retaining wall that would impede the flow of water from the lake.
Encroachments onto easements and utility rights of way can be handled in a number of ways. The municipality and the lot owner can
enter into an Encroachment Agreement or, a better option would be for the municipality and lot owner to amend the terms and
conditions of the easement or utility right of way to permit the encroachment. Once the amendment to the original easement or utility
right of way document is prepared and executed, the amending agreement can be registered at Land Titles. In this way anyone who
might have to deal with the easement or utility right of way will know, just by looking at the certificate of title to the property, that the
terms of the easement or utility right of way have changed.
Encroachments Upon Road Allowances
This form of an encroachment arises where an improvement located on privately owned lands encroaches upon a road allowance. In
all municipalities other than cities roads are owned by the Crown in right of Alberta. Notwithstanding the fact that the Crown owns the
road allowance, section 18 of the Municipal Government Act, RSA 2000, c M-26 gives municipalities the “direction, control and
management of all roads within the municipality.” It is therefore possible for all municipalities to deal with encroachments onto road
allowances.
There are some unique aspects of encroachments onto road allowances that are worth noting. First, section 13(1)(o) of the Traffic
Safety Act, RSA 2000, c T-6 requires that any license granted by a municipality for the use of roadway must be terminable on 30 days’
notice in writing. This means that the municipality cannot grant an unlimited permission for an encroachment onto a road allowance.
The municipality should include this sort of termination provision in any encroachment agreement dealing with encroachments onto
road allowances. Even if the 30 days termination provision is not in the Encroachment Agreement the municipality likely has the right
to terminate the encroachment by giving 30 days’ notice in writing because a municipality cannot modify the restrictions in the Traffic
Safety Act by contract. The second unique aspect of encroachments onto road allowances is how the Encroachment Agreement can
be registered at Land Titles. Section72 of the Land Titles Act, does not apply to encroachments onto road allowances as road
allowances are not titled property. Instead, Section 651.2 of the Municipal Government Act provides the statutory mechanism for
registering encroachment agreements related to encroachments onto road allowances. The Encroachment Agreement is registered
by way of a caveat that is registered by the municipality against the title to the property from which the encroaching structure extends.
Once registered, the caveat can only be discharged by the municipality or by court order.
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Legal Corner Continued ...
Just like with Encroachment Agreements for encroachments onto titled property, the only way that a subsequent owner of the
private property can be bound by all of the terms and conditions of the Encroachment Agreement permitting an encroachment
onto a road allowance, is if the subsequent owner agrees to be bound by those terms and conditions or the municipality and the
subsequent owner execute an entirely new agreement concerning the encroachment. In the case of encroachments onto road
allowances a subsequent owner may be willing to agree to be bound by the terms of the Encroachment Agreement so as to avoid
the municipality terminating the encroachment permission on 30 days’ notice in writing.
Encroachments and Development Permits
It is important to remember that the ability to issue a development permit is separate and distinct from the ability of a municipality
to agree to an encroachment. The fact that a development permit has been issued does not mean that the municipality has
approved the encroachment. The reverse is also true. The fact that the municipality has approved an encroachment does not
relieve the owner of the encroaching structure from the obligation to obtain a development permit. Neither does the fact that the
municipality has approved an encroachment obligate a development officer to approve a development permit. Encroachments
are almost exclusively dealt with after construction has taken place. If a development permit was issued for the structure but the
structure was located in a different location, which is what results in the encroachment, then the initial development permit cannot
be relied upon because the development was not sited properly. An application should be submitted for a new development
permit for the structure to be approved “as built”. If approval of the new application would require a variance to a regulation of the
land use bylaw, for example the relaxation of a yard, the variance does not have to be granted and, if the variance power of the
development officer does not allow the development officer to approve the variance then the development officer must refuse the
application. The property owner may have to appeal to the subdivision and development appeal board for approval of the
variance.
Summary
Municipalities will often have to deal with encroachments onto titled property, easement and utility rights of way and onto road
allowances. Each of these types of encroachments raises unique issues that the municipality needs to consider and address in
preparing and registering Encroachment Agreements or, in the case of easements and utility rights of way, preparing amending
agreements.

Owners of encroaching structures must have both an Encroachment Agreement and a development permit

approving the structure. An Encroachment Agreement does not eliminate the need for development approval. Any permission to
encroach granted by the municipality does not bind the development officer. If you happen to have the authority to approve
encroachments and fill the role of development authority for your municipality remember which hat you are wearing when you are
making decisions. A decision made in one capacity does not bind your capacity as a decision making wearing your other hat.

If you have any questions about encroachments and encroachment agreements please contact any member of the Brownlee LLP
Real Estate Team either through our Municipal Helplines (Edmonton 1-800-661-9069; 1-877-232-8303) or

call our offices

(Edmonton 780 497-4800; Calgary 1 403 232-8300 and ask to be connected to a Real Estate Team member. If you have any
questions about development issues please contact a member of the Brownlee LLP Municipal Team via the Municipal Helplines
or the general office numbers.
- Brownlee LLP
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Photo by: Lac La Biche County Employee

Have a Job Opening?
If you have a career opening related to planning and development, you could have your opening advertised on our
website and our LinkedIn page. There is an advertising fee of $150.00 for ADOA members and a $250.00 for nonmembers. Please contact us to inquire about your potential posting.

Tell us about your community!
We are looking to share and connect our communities and regions, allowing our
members to showcase their achievements and inspire others.
Have you or your community undertaken a creative or unique initiative?
Is there anything you’d like to share from your community that you are proud of or
makes your community/region distinct?
Have you streamlined your process?
Is your community or region having an upcoming event that others may want to
join? We would love to hear about it, please e-mail admin@adoa.net or send us a
message on our Facebook page.

Contributions
Wanted
 Topics of concern?
 Have an original article

you’d like to have
published?
Please make a
submission at
admin@adoa.net
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2016 Board of Directors

Contact Us

Board Member

Role

Municipality

Contact

Cheryl Callihoo

President

Town of Barrhead

(780) 674-3301

Dallas Logan

Vice President

Clear Hills County

(780) 685-3925

Katherine Currie

Past President

Town of Bonnyville

(780) 826-3496

Diane Cloutier

Treasurer

Lac La Biche County

(780) 623-6732

Colleen Thome

Secretary/ Communications

Town of Okotoks

(403) 938-8940

Terry Topolnitsky

Education Chair

Town of Blackfalds

(403) 885-6237

Jill Tapp

Communications Chair

M.D of Lesser Slave
River No. 124

(780) 849-4888

Jordan Ruegg

Membership Chair

Smoky Lake County

(780) 656-3730

Diane Burtnick

Executive Assistant

Lac Ste. Anne

Send us an e-mail or give
us a call for more
information about our
membership and our
non-profit group
Phone: (780) 913-4214
E-mail: admin@adoa.net

ADOA Office
Diane Burtnick
Box 164
Sangudo, AB

(780) 913-4214
admin@adoa.net

T0G 2A0

Visit us on the web at
www.adoa.net

Feedback is welcomed
We appreciate constructive feedback in order to help serve our current and future
members and development officers better. Send your comments or submissions to the
Board via e-mail or contact any Board member directly.

Alberta Development Officers Association (ADOA)
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